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• The proposal of  EUBR was presented in December 2020;

• The EUBR entered into force on 17 August 2023

• The EUBR is set to govern the entire product life cycle of  batteries, covering 

design, production, and disposal stages to ensure sustainability, such as 

carbon footprint, recyclability and others.  

• The EUBR has three objectives: 
(1) strengthening the functioning of  the internal market (including products, processes, 

waste batteries, and recyclates) by ensuring a level playing field through a common set of  

rules; 

(2) promoting a circular economy; and 

(3) reducing environmental and social impacts throughout all stages of  the battery life cycle.



Research Questions 

• What are the EUBR’s carbon 
footprint requirements on electric 
vehicle (EV) batteries?

• What are the WTO obligations that 
are applicable to the EUBR’s 
carbon footprint requirements and 
how do they interact? 

• How can the EU align the BR with 
the WTO rules and increase its 
climate ambition? 



Source: https://www.flashbattery.tech/en/new-european-battery-

regulation/#:~:text=The%20European%20Battery%20Regulation%20aims,waste%20battery%20recovery%20by%20manufacturers.

The timeline of  the EUBR implementation 

Stage One

Stage Two

Stage Three



Calculating EV battery carbon footprints is NOT EASY 

• The exact amount of  carbon emitted in the process of  making an EV battery 
is highly variable, depending on the energy mixes and energy requirements.

• There is no internationally agreed-upon methodology for calculating, verifying 
EV battery carbon footprint or classifying products based on their carbon 
intensity. 

• The increasingly expansive EV battery supply chain separates production into 
stages, and these stages can be completed in different locations, some of  
which are in the least developed countries with limited availability of  battery 
industry data.



Application of  WTO Rules—The TBT Agreement 

1. Are the EU Carbon Footprint Requirements Technical Regulations?

The TBT Annex 1.1 defines a “technical regulation” as a “document 

which lays down product characteristics or their related 

processes and production methods, including the applicable 

administrative provisions, with which compliance is mandatory. 

My analysis: since the amount of  carbon emissions emitted during the EV 

battery manufacturing process can be measurable, and the carbon footprint can 

be “objectively” established and thus deemed a “characteristic” of  EV 

batteries, the measures constitute TR. 

 



2. Are the EU Carbon Footprint Requirements Consistent With the TBT 
Rules?

(a) Are the EU carbon footprint requirements consistent with Article 2.1 of  
the TBT Agreement?

My analysis: (1) characterizing products that bear identical or largely similar physical 
characteristics but vary in carbon emissions as “unlike” seems to be unconvincing unless 
consumers’ preferences suggest otherwise; 

(2) Since the EU has a higher share of  clean electricity in the power mix to produce EV 
batteries with a lower carbon footprint, the enactment of  the BR will treat foreign-like 
products not as favorably as the EU’s. 

(3) Whether the regulatory distinction the technical regulation draws between EV 
batteries based on their carbon footprints is legitimate becomes the key issue. 

(4) More attention should be paid to the requirement of  being ‘evenhanded’. 

The TBT Agreement Article 2.1 provides, “Members shall ensure that in 

respect of  technical regulations, products imported from the territory of  any 

Member shall be accorded treatment no less favourable than that accorded 

to like products of  national origin and to like products originating in any 

other country.” 



(b) Are the EU carbon footprint requirements consistent with 
Article 2.2 of  the TBT Agreement?

The TBT Agreement Article 2.2 provides, “Members shall ensure that technical regulations are not 

prepared, adopted or applied with a view to or with the effect of  creating unnecessary obstacles to 

international trade. For this purpose, technical regulations shall not be more trade-restrictive than 

necessary to fulfil a legitimate objective, taking account of  the risks non-fulfilment would create. 

Such legitimate objectives are, inter alia: national security requirements; the prevention of  deceptive 

practices; protection of  human health or safety, animal or plant life or health, or the environment. In 

assessing such risks, relevant elements of  consideration are, inter alia: available scientific and technical 

information, related processing technology or intended end-uses of  products.”



My analysis: 

(1) What are the legitimate objectives of  the Battery Regulation, and what risks would 
their nonfulfillment create?
▪ Twofold: environmental and economic/industrial;

▪ The risks and consequences of  not fulfilling the climate/environmental goals can be grave. 

(2) What degree of  contribution can the EU Battery Regulation make to achieve a 
legitimate objective?
▪ It depends on several factors (stringency of  requirements, compliance burden, etc.)

(3) Is the EU Battery Regulation trade-restrictive, and to what degree? 
▪ It depends on the specific design and implementation. 

▪ The restrictiveness will gradually increase over the implementation stages. 

(4) Are there possible alternative measures?
▪ Reducing the granularity of  data? 

▪ Less rigidity with calculating methodology? 



2.4. Electricity modelling 

▪ The carbon footprint of  the consumption of  electricity shall be 

that of  the national average electricity consumption mix, 

which shall be determined in accordance with section 2.3.3. 

▪ By way of  derogation from the first paragraph, the carbon 

footprint of  directly connected electricity shall apply in 

accordance with section 2.4.1. 

The electricity is supplied to the process in 

question from a production asset within the 

same installation or via a direct line. 



Carbon emission factors in Chinese provincial power 

grids in 2010, 2012, 2018 and 2020

Source: https://www.ndrc.gov.cn/xxgk/zcfb/tz/202208/P020220819537055381532.pdf

1. The use of  the national average electricity 

consumption mix would overlook regional/provincial 

divergences in power grid emissions, which can be 

particularly relevant for geographically large countries, 

such as China and Indonesia. 



2. The recognition of  directly connected 
electricity but rejection of  other widely-
used renewable energy development 
tools, such as the power purchase 
agreement (PPA) and green electricity 
certificates (known as renewable energy 
certificates, energy attribute certificates, 
or guarantees of  origin) would 
considerably narrow the options of  
battery companies in decarbonizing their 
production process.



The Main Takeaways:
• The EU BR represents pioneering and well-intentioned legislative efforts to 

decarbonize and ‘clean up’ the battery value chains within and outside Europe;

• Complying with the WTO rules, particularly the TBT Agreement Article 2.2, 
might be challenging (several specific trade concerns have been raised)        an 
unnecessarily restrictive regulation would overly burden producers and slow 
down innovation in the sector. 

• Actionable recommendations:
▪ Carefully and periodically adjust the regulatory scope to account for the technological 

changes in the EV battery sector and avoid being overly inclusive or restrictive;

▪ Accurately and thoroughly assess the trade restrictiveness of  the Regulation, such as by 
seeking inputs from industry stakeholders inside and outside the EU;

▪ Use the TBT Committee as a multilateral platform to engage in constructive dialogue, 
foster cooperation among WTO Members, and settle trade concerns. 



A more detailed discussion can be found:

Fang M.M., ‘Regulating EV Batteries’ Carbon Footprint: EU Climate Ambition or Green Protectionism?’ 

(2023) 53(7) Env’t L. Rep 10590. 
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